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STATUTES AND RIFLES 

28 U.S.C. §§ 2201(a) and 2202 a 
Fed. R. Civ. P. Rule 9(b) : .„ i 



I. INTRQPUCTION 

This is the answering brief of Defendants Nutrinova Inc. and Nutrinova Nutrition 
Specialties and Food Ingredients GmbH (collectively "Nutrinova"), in response to Plaintiff 
Martek Biosciences Coip/s ("Martek'*) Motion and brief to dismiss NutrinoYa's inequitable 
conduct affirmative defense and declaratory judgment counterclaim, 
n. summary QF ARgyMBWT 

1. Nutrinova sufficiently pled inequitable conduct under Fe<L IL Civ. Rule 9(b). 
Nutrinova's pleading specifically identifies Martek's misconduct - fyat Marfck knowingly 
included, false data in its patent application. Filing false data in a patent application is a basis for 
finding inequitable conduct Further, concuirently with the filing of its Answer and 
Counterclaims, Nutrinova sent Martek a private letter further detailing that defense. (The 
relevant portions of which are attached as Exhibit 1). Martek errs in demanding a pleading 
which would include the detail of a brief or an interrogatory answer. . 

2. Nutrinova's declaratory judgment Count HI counterclaim is proper and justiciable. 
Nutrinova makes only one relevant product called DHActive™ by only one process. Martek 
had previously asserted multiple patents against DHActive, and has now sued alleging that 
DHActive infringes two patents. The declaratory judgment counterclaim seeks closure only for 
that same one product which is already in this case. 

Martek's Motion ignores completely that Martek has already sued Nutrinova, which 
entirely distinguishes the cases that it has cited H™ g already filed a patm 
action against DHActive, Martek has created in Nutrinova an obvious objectively reasonable 
apprehension of other lawsuits against that one product under other patents. Given that . 
Nutrinova has only one product made by one process, it is appropriate to require Martekto either 

1 



assert any other patents that it may have against it or agree that none of its other patois are 
infringed. Martek does not have a Constitutional right to sue Nntrinova on a product, and, after 
losing on those first patents, later sue on other patents against the same product Both the Court 
and Nutrinova deserve peace and should not retry multiplcsuits involving a single technology, 
m. STATEMENT OF FACTS 
A. fiHA 

The case involves Martek's patent? relating to the oraega-3 fatty acid DHA 
(docosahexaenoic acid). DHA is a major and essential structural fatty acid which is necessary . 
for flic development of organs such as the eye retina, brain and the heart Thus, inclusion of 
plentiful DHA in the diet improves learning ability, whereas deficiencies of DHA art associated 
with deficits. Similarly, the visual acuity of healthy, full-term, formula-fed infants is increased 
when their formula includes DHA. DHA also reduces triglycerides in the blood and decreases 
thrombosis, and it also prevents cardiac arrhythmias. Unfortunately,* the human body -produces 
DHA wily in limited quantities. Because of its benefits, medical science is now encouraging 
greater consumption of DHA in the diet, particularly as part t)f infant formulas and as a food " 
supplement for those persons who do not tend to eat much fatty fresh seafood or organ meats, . 
the natural source of DHA. 

Martek neither invented DHA, nor discovered its health benefits. It did not even discover 
how to culture or form microalgae to produce DHA, because science has also long known that . 
DHA can be isolated from specific species of "farmed" microalgae. Both Martek and Nutrinova 
are building on that prior art knowledge. At most, Martek can only claim to have potentially 
identified processes to incrementally increase the DHA production. 



Martek is a current supplier of "fenned" microalgae DHA, but Martek supplies mainly 
infant formulas, and does not have the capacity to supply all DHA. requirements. Nntrinova has 
developed its own microalgae process to make DHA, and has started marketing its product 
called DHActive. 

B. MarteVs Threats Against Nntrinova and Piling of this Lawsuit 

When Nutrinova commercialized its DHActive, Martek threatened Nutrinova, citing only 

its generic patent portfolio and without identifying any specific patents. Martek wrote to 

Nutrinova: 

We [Martek] have been monitoring the market situation and, based o n claims 
contained in prior and recently issued patent* remain ™ry about the 

possibility of Nutrinova's coinmerrialization of DHActive .... 

(Exhibit 2). Nutrinova wrote back asking which patents Martek was asserting against 

Nutrinova's DHActive. (Exhibit 3). On June 18, 2003, Martek then responded: . 

We contmue to be concerned abom to . . 

with a composition similar to that reported for DHActive without infringing on 

oneormoreclain^mMa^spatemiwrtfbKo However, in the absence of . 

any additional information which would persuade us to act otherwise, Martek 
may have no alternative but to actively assert its patent rights. As requested, wo 
are providing you with a list of patents mat we believe are relevant to this 
discussion. Of Martek's over 150 issued patents (and bver 250 pending 
applications), wc have selected 1 8 relevant \ mieA tir pat^ fi«t 
arched). Of course, vow ttofoet and mocess may ajfig infHn^ ntw Mr frt- 
patents . 

(Exhibit 4). The e-mail commum^on .contamedalistof 18 Martek patents^ 

Nutrinova responded, and sought a meeting with Martek to discuss toe situation, and 
explam why Martek's patent were either not infringed or were invalid. Nutrinova offered to 
come to Martek's headquarters for the meetings at a time convenient to Martek. (Exhibits). 
Martek never accepted Nutrinova's offer to disenss toe situation, but, instead^ 

f 
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lawsuit on September 23, 2003 (although Martek did not advise Nutrinova or attempt to serve its 
Complaint until October 15, 2003). In the meantime, as pleaded in \ 42 of Nutrinova's 
counterclaim, Martek has told third-parties that Nutrinova's DHActive infringes Martek's patent 
portfolio, in order to prevent third-parties from working with Nutrinova, 

In its current Complaint, Martek asserts only two patents. 1 One of the two asserted 
patents was included on the list of 18 patents with which Martek had threatened Nutrinova on 
June 18, 2003. The second patent in suit is in addition to the list of 18 patents previously 
asserted. The other unasserted patents are heavily inter-related with the two asserted patents. 
For example, the asserted 567 patent is the result of multiple contkuing patent applications mat 
resulted in several earlier patents.? Martek has not yet included these earlier patents in the 



U.S. PatentNo. 6,451,567 ("the '567 patent") andUS. Patent No. 6,607,900 ("the '900 

* The following is the prosecution history that Martek set out at the begimiinc of its 
Patent 6,451,567 (with earlier issued patenfe mghhghted): ' 

This application is continua^ori-ir^part of U.S.. patent 
08/968;628, filed Nov. 12, 1997, now abandoned, wMchis acontinnation ofUS 
patent application Ser. No. 08/461,137, filed Jun. 5, 19S>5; which issued asJLsi ' 
?atTNo,?,688,5ftft, which is a continuation of US. patent application Ser No. 
08/2^.490, fled Aug. 18, 1994, which issued as U.S. Pa£ No, s *i« m which * 
is a divisional of U.S. patent application Ser. No. 07/962,522, filed Oct 16 1992, 
which issued as US. Pat No. 5.ua.ip n which " « continuation in part of US 
patent appUcation Ser. No. 07/911,760, filed Jul. 10, 1992, which issued asiL^ 
Pfl. No. 5.340,594, which is a divisional of U.S. patent appUcation-.Scr No 
07/580,778, filed Sep. ll,im 

is a cOThnuafaon-m-part of US. patent application Ser. No. 07/439,093, filed 
Nov. 17, 1989, now abandoned, wMchis a contmuation-in-partx)f U^. patent 
apphcarion Ser. No. 07/241,4^ This 

T£fSZ J? a COntinuation - ill -P art of us - Patent apphcation Ser. No. 
08/918,325 filed Aug. 26, 1997, nowUS. Pat No. 5.9^ 3J8 which 18H 

divisional ofU^. patent apphcation Ser. No. 08/483,477, fitedJun.7, 1995,now 
U.S. Pat Na SJQ&M, which is a contmuation-in-part of US. parent appKcation 
Ser.No. 08/292,736, filed Aug. 18. 1 994. now US. Pat. Nn < ~~ 



Complaint, but they are on the list of the 18 patents (Exhibit 4). 
IV. AjlQVMgjMT 

A. flqtrtiwva's In wwitflbte Conduct Fteatf tag ia SwflkfcPt 

Martek's Motion to dismiss Nutrinova's inequitable conduct pleading is 

unnecessary and without merit Nutrinova did not merely plead 'Inequitable conduct," but 

specifically pled that: 

Martek prepared, filed and pnisecnited [the 567] patent 
material false data. The applicants knew that the [567 patent] apphdatioh 
contained false data, but nevertheless filed, continued to prosecute, and convinced 
the Patent Office to issue the v 567 patent based on such material fklse data 

This constitutes a sufficient pleading of inequitable conduct. The law is straightforward that 
knowing submission of false data in a patent application constitutes inequitable conduct See 
Hoffmann-La Roche, Inc. v. Promega Corp;, 323 F3d 1354 (Fed. Or. 2003). Contrary to 
Martck's arguments, Nutrinova's specific pleading is not 'Vague or conclusory", and nothing in 
prior precedent requires that pleadings identify specific falsified data, describe why it is false or 
state why it was material. 

Further, Martek incorrectly argues that the pleading is insufficient to enable Martek to . 
prepare a proper response. First, Martek seems to be demanding a proffer of pioo£ which is not 
the function of a pleading. Second, in any event, Nutrinova further detailed that pl eading to 
, Martek by a separate letter which Nutrinova contemporaneously.sent to Martek (the relevant 

divisional of U.S. patent application Ser. No. 07/911,760, filed Jul, 1.0, 1992, now 
U.S, Pfr No, g.340.594, which is a divisional of U.S. patent application Set-No. - 
07/580,778, filed Sep. 11. 1990. now U.S. Pat. No. S. 130.242. which- is a ...... 

continuation-in-part application of U.S. patent application Ser. No. 07/439,093 r 
filed Nov. 17, 1989, now abandoned, which is a contuniation-hvpazt ofU.S, 
patent application Ser. No. 07/241 ,410, £led Sep. 7, 1988, now abandoned. . 



portion of which is Exhibit 1). 

Martek's Motion should be rejected, or, in the alternative, Nutrinova can place the text of 
its contemporaneous letter to Martek in an amended pleading. . 

B. Nutrfrgva Property IPY<*e4 ft* PflflanrtQyy JyflgTOfflt Atf 

Martek argues that Nutrinova's Third Counterclaims should be dismissed because 
of a lack of an "actual controversy." Martek's arguments arc without merit The Declaratory 
Judgment Act, 28 U£.C.§§ 2201(a) and 2202 is applicable here. 

h Marftfc Distorts Nirtrfaovrt EMug 

Martek mistakenly alleges that "Nutrinova seeks a declaration that it does not 
infringe 'any valid and enforceable claim of any issued United States patent owned by Martek . v 
. ."' (Martek Br. at 7). Nutrinova's declaratory judgment counterclaim is not &0 open-ended. 
Nutrinova seeks a declaration Qnkt as to the one specific DHActive™ product made the one ' 
specific process that is the specific subject of Martek's Complaint. Contrary to Maitek's 
argument there is nothing 'incredible" about a counterclaim that seeks to put finality as to the 
one product that is the subject of litigation. 

2. Martek Has Already Sued Nutrinova on DHActfve™ 
Martek's argument mis-portray the genesis of die declaratory judgment, and, 
thereby, distorts the law. All the cases cited by Martek involved a declaratory judgment plaintiff 
filing a lawsuit generally where no concrete dispute had yet arisen between the parties. That is 
not die situation here. Martek has already sued Nutrinova for njaking DHActive™. The dispute 
between Martek's alleged rights and Nutrinova's DHActive product and process was already 
joined by Martek's lawsuit Counterclaim Count HI merely finishes the legal process begun by 



MarteL If Martek has any other claims as to that specific product in litigation, Count HI 
demands that Martek assert it m this action, and not by another lawsuit at some future time. 

None of the authorities cited by Martek involved a declaratory judgment counterclaim by 
the defendant directed to the specific product already in litigation. Thus, the law cited by.Martek 
is simply inapposite. 

3, Count HI Meets the Declaratory Judgment Standard 
The Federal Circuit has held than an actual controversy exists upon showing of 
two elements: "First, the plaintiff must actually produce or be prepared to produce an infi^nghjg 
product. Second, the patentee's conduct must have created an objectionably reasonable 
apprehension on the part of the plaintiff that patentee will initiate suit if the activity in question 
continues." EMC Corp. v. Norand Corp., 89 F3d 807, 81 1 (Fed Cir. 1996), Nutrtoova meets 
both parts of this test 

First, Martek has already suedNutrinova for commercializing DHActive™.* Therefore, . 
Martek necessarily concedes that Nutrinova meets the first "must actually produce or be • 
prepared to produce an infringing product" requirement. 

Second, the "objectionably reasonable apprehension* requirement is met, because Martek 
had previously asserted a total of nineteen patents against DHActive, threatened to sue, and then 
has actually sued DHActive on two patents. 

When a lawsuit is already filed, the law assumes that the 
. objectively reasonable apprehension of another lawsuit Thus, in Vanguard Research, Inc. v. . 
PEAT. Inc., 304 F.3d 1249 (Fed. Cir. 2002), PEAT,1he patent owner sued Vanguard in one . . 
action for trade secret mis-appropriation and breach of contract, and Vanguard responded by 



filing a declaratory judgment action on a BEAT patent The district court dismissed the '. 

declaratory judgment action because there was no justiciable controversy and as a matter of 

discretion. The Federal Circuit, however, reversed and remanded, holding: 

However, a patentee's present intentions do not control whether a case or 
controversy exists. The appr o p riate inquiry asks whether Vanguard had a 
reasonable apprehension that PEAT would sue it for patent infringement in the 
future. By filing the earlier lawsuit and irrfomung Vanguard's clients that 
Vanguard is using the PEAT technology without a license, PEAT has shown "a 
Willingness to protect that technology." Filing a lawsuit for patent infringement 
would be just another logical step in its quest to protect its technology. . 

^ See also Goodyear Tire & Rubber Co. v. Releasomers, Inc., 824 F.2d 953, 955 (Fed. Cir. 1987), 

where the Federal Circuit, reversing the district court, held that by suing Goodyear in state court 

for trade secret misappropriation over the same technology, flic patentee had "engaged in a 

course of conduct that shows a willingness to protect that technology*' permitting declaratory 

judgment jurisdiction. Indeed, any lawsuits by a patentee, even against other parties and other 

products, manifest threatened litigation that justifies a declaratory judgment action. 3 

Even if Martek: had not already sued Nutrinova, Martek's written assertions to Nutrinova 

constitute a basis for a declaratory judgement action. Martek's conduct here is indistinguishable 

from the case oiDainippon Screen Manufacturing Co. v. CFMT, Inc., 142 FJd 1266 (Fed. Or. 

1998). There, the patentee had left a voice mafl saying: 



See DuPont Merck Pharmaceutical Co. v. Bristol-Myers Squibb Co., 62 F3d 1397, 
1401 (Fed. Cir. 1995) (finding that plaintiff had reasonable apprehension of being sued where, 
inter alia, defendant had previously sued other generic drug companies attempting to produce 
the same drug); Shell Oil Co. v. Amoco Corp., 970 F.2d 885, 888 (Fed* Cir. 1992) Chelated 
litigation may be evidence of a reasonable apprehension. . . ."); Arrowhead Indus. Water Inc. v 
Ecolochem, Inc., 846 F.2d 731, 737 (Fed. Cir. 1988) C*Eoolochem's Arkansas suit evidenced not 
only an intent but a willingness and capacity to employ litigation in pursuit of its patent rights.")' 
MiWpore Corp. v. University Patents, Inc., 682 F, Supp. 227, 232 (D. PeL 1987) (prior suits ' 
against three competitors justifies a reasonable apprehension of suit); Dupont Daw Elastomers 
LLC. v. Greene Tweed of Delaware, hui, 148 F. Supp. 2d 412, 415 (D. Del 2001). 



"We believe that we've got good, strong, multiple patents in this field. I have been 
told that [Dainippon] has known about them for years. We arc a 

weU^ded/c^talized company and we intend to protect our rights We do 

not think your client should be proceeding unilaterally to show at this show and if 
they do of course we're going to have to consider how we will handle that We 
will not be afraid to protect our rights.** 

The Federal Circrit affirmed jurisdiction, holding that the voice mail: 

leads to the conclusion that defendants made substantial threats which 

created in Dainippon a reasonable apprehension that it would be sued for. 
infringement. 

The above voice-mail cited by the Federal Circuit as a basis for a declaratory judgment action is 

functionally identical to the written communications fromMartekto Nuirinova: 

We continue to be concerned about how it is possible top 

without infringing on one or more claims in Martek's patent portfolio 

Martek may have no alternative but to actively assert its patent rights; As 
requested, we are providing you with a list of patents that we believe arc relevant 

to this discussion Of course, your product and process may also infringe 

other Martek patents. 

(Exhibit4). 

Thus, Nntrinova has an objectively reasonable apprehension that Martek would sue 
Nutrinova under other patents or alleged rights in relation to DHActive, and the declaratory 
judgment action is proper. 

4. M«rtekHwNQtl«8^^ A y afairt DHActive 

In cases such as this, where the patent owner has created a reasonable 
apprehension of future lawsuijts, the Federal Circuit has consistently required that the patentee 
disclaim on the record any future assertions of.patent infringement to avoid a declaratory 
judgment Amana Refrigeration, Inc. v. Quadlux, Ii?c., 172 F.3d 852, SO U.SJP.Q.2D (BNA) 
1304 (?ed : Cir. Aprils, 1999); S^SackMfg, Corp. *. Chase PacfrgtngCorp^ 57 T 3d 1054, 
1060 (Fed. CSr. 1995). Martek has not stated on the record that it would not assert other of ite 



patents against the DHActive product here in suit, tod therefore, the declaratory judgment action 

should properly go forward. 

5. Justice and Efficiency Considerations Encourage the Declaratory 
Action 

Martek finally argues that the Court should exercise discretion to decline 
declaratory judgment jurisdiction. To the contrary, there is only One product and one process in 
issue. It may be presumed that Martek has already detennined that only two of its patents are 
likely applicable to (hat one product made byoiie process, and has already asserted the only * 
relevant patents. Martek can avoid a declaratory judgment as to the other patents by simply • 
stipulating, as the Federal Circuit has required, that the other Martek patents are not infringed by 
Nutrinova's DHActive. 

On the other hand, if Martek opts to maintain a ri^ht to assert any of its other patents, 
then justice, efficiency and fair play require that Martek assert all its patent claims in one action. 
The Court and Nutrinova should not be subjected to multiple patent litigations between the same 
parties involving the same product, ft makes no sense to have the Court and multiple juries 
review the identical technology and virtually the same patents in multiple actions, rather than 
having all the claims of all the patents decided in one action. 
V. CONCLUSION 

Based on the foregoing analysis of fact and law, Defendants respectfully request that 
Plaintiffs Motions he denied. 



Respectfully submitted, 



Dated: December 29, 2003 
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DearDnFht^ 



Wc wzota to 70U on Augiut It rod again on September 4, 2005. la thowktten, we explained ]n good fcith 
why Nutrinova did tot tnfidnge any 0 £ the dneteeti Maztok ptteab that 70a had naerted tpinat ^ tad of- 
fend to meet vidi you it MartdcV office* to furoW dbcosa Jndmdsel paten* and why Natrfnar* had not 
dona.anjthinywrong. 

Thui, we vac unpleasant^ autpnied *o ducenrer that; rather doom meeting tad dbentibg theiawca, Mattek 
wed Witanow fox patent lafitxixgcmcnt W« *m even man ihocktd to km that Mattek did not even hare 
the courtesy to intra ua (hit Mattdt had flkd t public bwtnk ogaaut ua, aaaextbig that one of obt huh 
products inftngee you* patents, hot waited o*tr Acce weeks to *fe the Complaint on la the memtkoc, 
we hire learned, Martek wt* adviaSog out potential euatoroere that Maxtck had lutd ua. Ytttobnonsty under* 
stand the bodncu comctpenca of such a lawrft; particularly at this seadfee titae, and, hence youc rata* to 
property advise m of your lawsuit while not responding to cat offer fa difficult to conyrthend. 

Dcapke this, wt would rtffl prefer that both parties avoid the aipdrlcam cost of Edition that a patent fe- 
ftingement Kit imposes, and, therefore, we will m good fcaHh enlak in detail why Matters attention that 
NutntoovmiAfcia^u^ 

L actt&FittntNn, 6 4M gg nrfm. Af e Madfetdr t^Kd IW^ky 

As had previously advised you, V£ Patent No. $,451,367 la botib WaKd and racnfarceabU for multiple 
and alternative seasons, which wt now explain. 

A. The m fiadjteflgfiriteafiag 

Claiin 1 of U.S. Patent No. $,451,567 f567 pW 1 ) " * Wlowt: 
A ptoceaa for producing lipida coinpjidng: 



^Celanese 



! 



nutrinova 



D. The 567 Patent Hdm, UflKafatmbk 

We would prefer to avoid pointing out to patent orom that (heir patents arc unenforceable fat misconduct i 
the prorecubcm of their patents. Ho^evtt, Jn Kght of your kwiuk .partus, we hare no choice but to ocT 



so. 



TheMutek 557 ' patent incbdc, dotty uid admittedly fidse dam. Dariog proiecudon of one of the onmtt 

Z ^Z^JT m ^ wtoflg, «d .c^ „ change it. Mtttckw, filed a 

^ in^torBwclaj to ^uppoit coiitcton of thoi. erica. ThtPatcntOfficeExafi^whn was thence^ 
cnog ttc application dad not pern* Mirfck to coaect fct coon, because wch correction, would hare 
tucca nctr nutter. 



Surprisingly, howler, Martek later fiUd the application that issued as the 567 patent that toabWiktmr 
tame erroneous dati dm Maxtek and the inventor hid sdruitted w» wrong M d n«,v« obtain** NattakaodS 
inventor kn^that thtj had fled an application and signed an oath to an application that contained false data. 
71m consnnatea , b«s» for holding the patent urtedWcabic for kcojntehfe conchsct. Se* HdSswaX lE£ 

dSSl P 1 W&won wntten in . p*« tense is a miotnal mlarapaa.enudon, MartaV, Joav 
d^aacdy Ac .atna-ibpto appllcrton contain, eaampfc, which do not remaseot actoal date, and tber 
"«™^«tbepasctensa T^etttfi*^^ ^ ^ 

In eoach.eion.it is apparent (hat the 567 patent fa not wslid or. enforceable. We do understand da *e»«n»- 
hon « of issued patents. But the 567 patent was feued by a tingle patent ccamlnei, and I Sehrfaetl 

«« often ort™k«i «d make nuitakes. 7^ decision of this e^ea^We^ 
It l?* P*** * ^ ^ of pstents whjch had been (ranted by die Htaot Office 

ut heldn^dbyjuors and courts, because (hat angle exicuatr bad wed- Justice the casts '*e bad cited 

^JV 0 *^*? tteirt ? ed ?««t Office, which are subsequently held hmlid. ThTuoW- 
o»ttly is }ytt «notfa« iuch cue of m erontcnuly-iwKd p^t . * B ^ ro *- 

W« now turn to the .second patent upon which Martek hit ilWtd to be intnoced in its lawW lis. P«*™«. 

*p ".^ ^ • nactoorgafaum of the order Tkma^trUu, The 900 patent statesoo its What 

£ A?!?? ia00 t ? 0 °?!*, tbt P^T" 001 <»J«»"F 2*, 2000. and, therefore, anything that was pub- 
nsbed bafbra January 28, 1999 la poor art in thepobhc detenu, and cannot be patented by Mart* : 

u ™ ka< T^L 0 f fl)r P 1066 "^ P«^a>g ««eh lipids m utDbed by &e industry prior to the 

Janusry MOO priority dir. of th« 900 patent Tbut, the MO patent cannot co»« what w« idreadr fcnown 
*ad used, in the mdustry pnor to Mattek't Jaauary 23, 2000 filing date. ™~"awy cnown 

Moreover, Nrtna Wi process does not inning* any diiau of the *900 pitant Por eaanple: 

* ^h^TI^ 00 ^ tb * t ^« * density of it lew 100g/ lwn, Nntxinc-a 

obtains i btomstt dindty th»t h ti&i&nafy Urwt*. . : 



^Celanese 



Cixai'd &zv&syo> ..;i(w.«iti tmwn ce»,?x raK-^-xoo 



nutrinova 



• Nutrinw dcta not employ separate "bjonttt* Increasing" wid "production" rage*. . 

• Nutriacmi does not control in osygeu saturation Icrdi or distohred oxygen doling chidng fermentauo^ but 
nthex met i constant aeration rate throughout the process, Nuconc^t employs t single-stage fetxnentatioa 
process ted do** not utilize wo separate stages Involving separate control and manipulation of the oxygen 



• Indeed, u mentioned -before, Nutrinova obtains a Uomaas density teat than I00g/V and mt the mou rim* 
employ* an faiidil gucoie concentration of >100gA ^< the eejauon tat* Is held aa constant at possible 
Additional glucose is not added during th« taaentanon <ma and abort thii Initial charge, By wing a > 
lOOg/t initial glucose conccaaation, after a period of several days, the glucose has been completely ex- 
hausted. If more gjucoac vete added during the frnnen tattoo, the rate of specific biomasa Increase would 
ftccuall r slow down. Ai suds, Nutrinova does not employ "s rate sufficient to increase the bfam aas density 
of said fomentation medium to at lout about 100 g d^. cell weight per littr" as claimed by the 500 patent 

Hiving captained our position, Nutrinova remains committed to amicably fetching aU issues with Mattek, and' 
renew our offer to conduct an ia-penon raearing with yon. This kwauit is not good for tnher party. Cog- 
tinustioo of the lawsuit will canst Nutrinova to expend money and resources on the Htigatxon. and Nutrinova 
will seek attorney fees and coin fromMartck If the lawsuit inhibits farther fceveettoem fa Nuttkwn ot abgfty ' 
to sell Nutrinova vo a potential buyer, wt wffl be forced to seek compensation fiat such banns from.Mtrtek 
. also- From Mastic's viewpoint, Mimic's lowidt may negatively impact M*xtek*i entire patent portfolio and 
vslustion, upon eitsbbahing the noo-fafiugemcni, invalidity and unesfozceabtEty of the \bttek patents. - |n 
ihod, thetc appears co be at least sbortong* danagi to Nutrino** mad long*t*tm damage ta Mactek if this . 
matter proceeds , and it makes sense that' we attempt to xoefrc dns matter as soon as possible beiorc further 
damage is done. 

In the miatatrme, Nutrient U answering your lawsuit to protect ha oxfaaology, tad out attorneys wfflpnrriria 
the filed papers to your attorneys. Absent resolution of this matte, *e wffl pmevere in our defense of out 
technology and right to frisiy and property competa. 




% Celanese 



From Jim Flatt [mailto:jflatt@martekfaio.com] 

Sent: 27. May 2003 1722 

To: Arthur Steinmetz 

Cc; George Barken Bill Barclay 

Subject: DHActivc Commerciali2^oiiFoUowH^8ndC^nc^ 
Dear Dr. Steinmetz; 

Greetings. It has been several months since our two companies have spoken. 

We have been monitoring the market situation and, based on claims contained in prior and recently 
issued patents, remain very concerned about the possibility of Nutrinova's commercialization of 
DHActive in the United States. 

Bill Barclay and I would like to discuss this situation with you at a time convenient for you this 
week or next (week of 2 June). Is there a convenient time when we may call you, and at what . 
number should we contact you? Please let me know at your convenience. I can be reached as 
follows: 

Phone: 1-443-542-2159 
Cell: 1-303-808-0091 
Email: jfIatt@maitekbio.cdm - 

Thank you very much 

Kind regards, 

Jim Flatt 

Sr. Vice President, Research & Development 
Martek Biosciences 



From: Stehwnetz Arthur, Nutrin^^ 
Sent: - Friday, June 06, 2003 3:06 AM 
To: JimFlatT 

Cc: Mueller, Stephanie, Nutrinova; Kiy, Thomas, NutrinoVa; Rymon Upinski^mf^utrinova; 
Hausmanns, Stephan, Nutrinova 

Subject: DHActive Commercialization Follow-up and Concerns 
Dear Dr. Halt, 

We are certainly interested to understand your position better. To learn more about potential 
conflicts, we kindly ask you to provide us with detailed information regarding the patents and 
respective claims you have in mind. Please be also more specific about your below mentioned 
concerns. 

Please send such information to my attention and we will review it carefully and come back to you 
in due course. 

With best regards, 

Arthur Steinmetz 



#tt72Iri<DO 



EXHIBIT 4 

From: Jim Flatt [SMTP:jflatt@martekbio.com] 
Sent: Mhtwoch, 18. Jum 2003 23:50 
To: Steinmetz Arthur, Nutrinova 

Cc: Mike Toinpkiiis; George Barker, Bill Barclay; Hausmarms, Stephan, Nutrinova; Rymon 
IipinskiProf^utriQova; Kiy, Thomas, Nutrinova; Mueller, Stephanie, Nutrinova 

Subject: RE: DHActive Commercialization Follow-up and Concerns 

Dear Dr. Steinmetz, 

Thank you for your reply. ' 

We <iontmiie to be concerned about h^ 

similar to that reported for DHActive without infimging on one or more claim* in Martck's patent 
portfolio. We would very much like to see this matter settled amicably. However, in the absence 
of any additional information which would persuade us to act otherwise, Martek may have no 
alternative but to actively assert its patent rights. . 

As requested, we are providing you w ith a 1 ist of p stents that w e b elieve are relevant to this 
discussion. Of Martck's over 150 issued patents (and over 250 pending applications), we have 
selected 18 relevant Martek issued US patents (list attached). Of course, yourproduct and process 
nay also mfiirigeofter Martek patents. Please note that we have a nnmber of pending applications 
that wDl also be relevant when issued, including a number of allowed, but not yet issued, 
applications. We may forward copies of additional relevant patents to you when they issue. 

We would like to receive your romments and view of the situatitm wMrin45 days of receipt of this 

Please let us know if you agree with this approach. If you would like to discuss this situation 

CT * F^f° ntECt dther GeoT&Btotex, SVP and General Counsel ofMartek, (443) 542-2124 
or myself (443) 542-2159. 

Best regards, 
Jim Flatt 

Martek Biosciences 
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«Tablc of MartctUS Patents affecting Nutrinova FTO (0603).doc» 

MARTEK PATENTS THAT MAY AFFECT CELANBSEMHlUNOVA/PRCXrOS FREEDOM 
TO OPERATE IN THE U.S. WITH RESPECT TO DHACTtVE 



U.S. Patent No. 

5,130^42 

5,340,594 

5^40,742 

5374,657 

5,518,918 

5350.156 

5.656319 

5,688300 

5,698344 

5,908,622 

5,985348 

6,054,147 

6.103325 

6,177.108 

6,410,2*1 

6,451367 

6366.123 

6368351 . 
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